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UEAPME Position paper on the Proposal for a Directive of the European Parliament and the of the Council on
 Services in the internal market.

COM(2004) 2def.

Introduction.

UEAPME welcomes and fully supports the objective of this Directive, which is to provide a legal framework that will eliminate the obstacles to the freedom of establishment for service providers and the free movement of services between the Member States. UEAPME has always stated that the Internal Market for services is not yet a reality  for SMEs. Although the local and regional markets constitute and remain the most important markets for the majority of SMEs, UEAPME recognises that it is very important and essential to open the EU market for all SMEs in the services sector. UEAPME has also, in this context, stressed that SMEs must be put in a position from which they can compete on a level playing field with big enterprises within a global economy.

Unfortunately, in UEAPME's opinion, the Directive does not fulfil the aims and objectives set out in the Directive's summary. Specifically, UEAPME regrets the absence of a relevant Business Impact Assessment. Indeed, what has been presented as an Impact Assessment, does not assess at all the consequences of the directive, but tries only to comment on the cost of the absence of an Internal Market.  Experts in this field have also agreed that one cannot talk about an Impact Assessment in this case.

UEAPME again invites the European Commission to carry out a detailed business impact assessment, as provided for by European rules, to evaluate the effects of the Directive especially on small and medium-sized service providers.

The Directive goes well beyond its initial goal by putting into question all national systems designed to ensure a high level of quality and consumer protection. These systems have not been put in place to keep foreign competitors out. Any changes imposed by the Directive must therefore be proportionate to the envisaged results.

UEAPME contests the concept of legal burden as it has been used in this directive. In the Commission’s opinion a legal burden not only has to be screened from the point of view of the recipient, but also from the point of view of the other parties in the chain, which undergo the consequences of it indirectly. In this concept everything can be considered as a "service", but so far this has not been the interpretation of the Court of Justice. In the opinion of the Court of Justice the existence of a burden does not depend of the indirect effects of a measure on other market players.

As will be explained further in the paper, the proposal goes further then the Jurisprudence of the Court and does not respect the Treaty. 

On the other hand the text presented is of  extreme complexity. This complexity may be partially due to the fact that the Commission wanted to present a framework directive covering all types of services, ranging from construction to hairdressing, and, thus, including about 70 % of GDP. UEAPME notes with satisfaction that the Commission services in charge showed a constant willingness to maintain the dialogue with stakeholders. However, the "explanatory memorandum" is of limited help. In order to give the text more clarity, UEAPME would have preferred an explanation per article rather than a list of broad FAQs. 

In UEAPME's opinion a sectoral approach would have considerably facilitated the text. It would have better taken into account the peculiarities of groups of services and the number of provisions followed by derogations and exemptions could have been reduced.

A core concern with the directive, as will be developed further, is the application of the concept of the country of origin and its supervision, which could lead to a situation of unfair competition.

Specific comments.

Article 2. Scope.
The directive covers in principle every sector and every profession (Recital 14). Three fields of activities are excluded, financial services, electronic communications and transport services. The latter are, however, only excluded to the extent that “they are governed by other Community instruments”. This definition is not very precise.

Article 2 in combination with article 4 makes it unclear as to which services this Directive applies to, and makes the assessment of the impact of the Directive by business organisations and stakeholders quite difficult.

So it is not clear what kind of transport is excluded from the scope of the Directive. Recital 12 states that "Since transport services are already covered by a set of Community instruments specific to that field, they should be excluded from the scope of this Directive to the extent that they are regulated by other Community instruments adopted under Articles 71 and 80(2) of the Treaty. However, this Directive applies to services that are not regulated by specific instruments concerning transport, such as cash in transit or the transport of mortal remains"

This would mean that transport under 3.5 tons falls under the application of this directive. In UEAPME's opinion this will lead to legal uncertainty, complexity and lack of clarity about the applicable rules for the sector and perhaps to unfair competition. Therefore, we propose to exclude the whole transport sector (including taxis), except cash in transit and the transport of mortal remains.

	Commission proposal
	Proposal of UEAPME 

	Article 2.2. This Directive shall not apply to the following activities:

 (c)
transport services to the extent that they are governed by other Community instruments the legal basis of which is Article 71 or Article 80(2) of the Treaty.
	Article 2.2. This Directive shall not apply to the following activities:

 (c)
transport services, except cash in transit and the transport of mortal remains.




According to article 2, 3 the country of origin principle applies to the field of taxation. This means that the Commission considers levying taxes as a "burden". The consequence will be that only the country of origin has the right to levy taxes. The best would be to exclude taxation in general.

	Commission proposal
	Proposal of UEAPME 

	Article 2.3. This Directive does not apply to the field of taxation, with the exception of Articles 14 and 16 to the extent that the restrictions identified therein are not covered by a Community instrument on tax harmonisation. 
	Article 2.3. This Directive does not apply to the field of taxation.


Article 4. Definitions.

- Concerning the definition of "competent authority" (8); In the definition of "competent authority" the concepts "professional body / ordre professionel", "professional association / association professionel",  "professional organisation /organisation professionel" are used. In the provisions concerning "regulated profession". These definitions are quite unclear.

Moreover these concepts are not used in a consequent way in the directive. Article 31 for example deals with  the "policy on quality of services" (stimulation of labels and certifications) only a reference has been made to "professional bodies", while this is also the role of professional organisations and associations.

In article 39 of the French version concerning the Codes of Conduct the concept "organisme" is introduced ("ordres professionnels et organismes ou associations") while the English version mentions " professional bodies, organisations and associations".

The definition of "competent authority" is of course very important as it determines if the provisions concerning the "authorisation schemes" (Chapter 2, Section 2) are applicable or not. Indeed, in the definition of "authorisation scheme" (article 4 (6)) there is a reference to the "competent authority".

- Definition of "service": The Court of Justice has always given a broad interpretation of "service". The proposal seconds this but goes even much further. In the opinion of the Commission, everything turns out to be a "service", even the distribution of goods (see Recital nr 24). As far as we know this was never the interpretation of the Court. It is also questionable if the chosen legal basis is covering such an extensive and excessive interpretation.

- Definition of “service provider” (article 4,2): The directive states that a “provider” means “ any natural person who is a national of a Member State, or any legal person, who offers or provides a service”. Following this definition it is unclear if this covers only “foreign” service providers, because “a Member State” can also mean the own Member State. This should be better defined Also "any legal person" is not well defined. Does this mean that the legal person needs to have his registered office in one of the Member States?

- Definition of "establishment": it would be recommendable, to avoid so-called mail-box enterprises" to define better the term "fixed establishment".

- Definition of "regulated profession": this definition is quite confusing as, apparently, the aim is to cover the so-called "liberal professions".

Chapter II.  FREEDOM OF ESTABLISHMENT FOR SERVICE PROVIDERS

Section 1. Administrative Simplification

UEAPME warmly welcomes this section on administrative simplification, as this is one of the main concerns of SME owners. It contains mainly very concrete proposals for which UEAPME and its Member Organisations supprt and will continue to do so. However some important comments should be made:

Article 5.  Simplification of Procedures.

UEAPME agrees that certifying of documents is an unnecessary administrative measure and burden, however this is not the case for certified translations, which have an informative value. Indeed, one cannot expect from national administrations and especially not from the future one-stop-shops to understand more than 20 official languages of the EU. UEAPME advocates the maximum use and development of standardised forms, but as long as these standardised forms are not available, the requirement of certified translations should be allowed. They will guarantee a quick and efficient completion of the authorisation procedure.

	Commission proposal
	Proposal of UEAPME 

	Article 5.2. Where Member States require a provider or recipient to supply a certificate, attestation or any other document proving that a requirement has been satisfied, they shall accept any document from another Member State which serves an equivalent purpose or from which it is clear that the requirement in question has been satisfied. They may not require that a document from another Member State be produced in its original form, or as a certified copy or as a certified translation, save in the cases provided for in other Community instruments or where such a requirement is objectively justified by an overriding reason relating to the public interest. 
	Article 5.2. Member States shall develop a harmonised European form which will serve as an equivalent to certificates, attestations or any other document proving that a requirement has been satisfied in the host country. Where Member States require a provider or recipient to supply a certificate, attestation or any other document proving that a requirement has been satisfied, they shall accept this harmonised document from another Member State. They may not require that an additional document from another Member State be produced in its original form, or as a certified copy or as a certified translation, save in the cases provided for in other Community instruments or where such a requirement is objectively justified by an overriding reason relating to the public interest.


Article 6. Single Points of Contact. 

Member States shall ensure that, by 31 December 2008 at the latest, it is possible for a service provider to complete all procedures and formalities needed for access to the service activities, at a distance and by electronic means, at a single point of contact.

UEAPME warmly welcomes the proposal to set up single points of contact under the conditions as described in article 6, 7 and 8 and the explanatory Memorandum. This means that "the concept of "single points of contact" does not involve each Member State setting up a single, physical, centralised agency for its entire territory. The point of contact is “single” only as far as the individual service provider is concerned. It means that a service provider must be able to complete all the formalities and procedures required for the exercise of service activities, particularly those relating to authorisations, through one and the same body. He must not be obliged to visit a number of different bodies, organisations, offices etc. but must be able to complete all the necessary formalities via a single interlocutor."

“The number of single points of contact in each Member State, and their institutional nature, will vary depending on the internal organisation of the Member State and in particular the regional or local competencies or the activities concerned. Single points of contact may be the authorities that are directly competent – for issuing authorisation, for example – or bodies that merely function as intermediaries between the service providers and the directly competent authorities”. 

The latter should be in the first place the representative business organisations. Professional organisations should be involved in the creation and management of these contact points as it is already the case in some Member States. On the basis of already existing practices in some countries, UEAPME insist on providing the necessary financial means to these intermediaries. As all procedures and information have to be accessible at distance and by electronic means, it will be necessary that also the single point of contact will be able to have access, by electronic means, to the different certificates, attestations or any other document. UEAPME insist to develop European and national databases concerning qualifications, attestations, statutes, etc. to make this operation successful.

Due to the (too) broad scope of the directive, UEAPME fears that it will not be possible to control if the Member State has fulfilled its obligation. Moreover, the scope of this article is very unclear. The main question is if this single contact point will be also accessible for “national” enterprises. In our opinion it should, of course. Secondly, it is not clear if it applies also for working permits, environmental permits etc.

For all these reasons, UEAPME would have preferred a separate, more detailed directive, as was originally planned.

Section 2. Authorisations.

This section (article 9 until 13) sets out the conditions under which a service activity may be subject to an authorisation scheme, conditions for granting of authorisations, the duration and authorisation procedures. UEAPME welcomes them as they are quite revolutionary and as they will contribute notably to the administrative simplification for SMEs.

Article 9. Authorisation schemes.

UEAPME fully supports the idea that service providers from another Member State should not have to comply with more burdensome authorisation schemes than domestic providers. In addition, corresponding authorisation schemes from their country of origin should be taken into account. The principle of non-discrimination should be defined in this way.

On the other hand, authorisation schemes should not always be considered a "restrictive measure". In some sectors for example, the higher the degree of complexity, the more national and European standards must be applied. 

UEAPME therefore proposes the following phrasing for paragraph 1 of this article:

	Commission proposal
	Proposal of UEAPME 

	Member States shall not make access to a service activity or the exercise thereof subject to an authorisation scheme unless the following conditions are satisfied:

(a)
the authorisation scheme does not discriminate against the provider in question;

(b)
the need for an authorisation scheme is objectively justified by an overriding reason relating to the public interest; 

(c)
the objective pursued cannot be attained by means of a less restrictive measure, in particular because an a posteriori inspection would take place too late to be genuinely effective.
	Member States shall not make access to a service activity or the exercise thereof subject to an authorisation scheme unless the following conditions are satisfied:

(a)
the authorisation scheme is not more burdensome for the provider in question than for domestic providers. Corresponding authorisation schemes from the country of origin of the service provider in question shall be taken into account;

(b)
the need for an authorisation scheme is objectively justified by an overriding reason relating to the public interest, in particular with respect to the health and safety of end-users; 

(c)
the objective pursued cannot be attained by means of a less restrictive measure, in particular because an a posteriori inspection would take place too late to be genuinely effective.


Article 10. Conditions for granting of authorisation.
Article 10.4 states that "the authorisation shall enable the provider to have access to the service activity , or to exercise that activity, throughout the national territory...". Here however, the (federal) structure of a country should be taken into account.

Article 13. Authorisation procedures.

UEAPME has always stressed that slow administrative procedures are unacceptable and in the case of foreign service providers they can indeed have a persuasive effect. This is, however, a complex problem that cannot be solved by imposing simple rules.

The idea (article 13, par.4 and 5, c) to consider an authorisation granted if no reaction is received within a certain reasonable period of time is a positive step forward and seems logical. However, in some European legislation (especially in the field of environment) the application of this rule is expressively forbidden... Moreover it has to be stressed that this rule can also be abused, e.g. in the case that authorities deliberately do not react.

Once again the exact scope of this rule is not clear. Does it e.g. also apply to the building permit in the framework of the establishment of the service provider?

It must also be asked what happens if the authority has reacted on time, but the service provider claims not to have received it?

Section 3. Requirements prohibited or subject to evaluation.
Article 14. Prohibited requirements.

Following article 14 “Member States shall not make access to or exercise of a service activity in their territory subject to compliance with any of the following”. Then follows a list of eight prohibited requirements for which no justification can be allowed.

UEAPME support any proposal to prohibit requirements when they impose an undue burden to foreign service providers, and which are forbidden on the basis of article 43 Treaty and the jurisprudence of the Court of Justice.

Although most of the listed requirements are based on jurisprudence of the Court, also here the Commissions proposal sometimes goes  further, as some prohibited requirements are formulated in quite a definite  way. E.g. nationality requirements for the provider or staff of an enterprise, while such a requirement can be exceptionally  justified on the basis of article 45 or 39, 4 of the Treaty.

According paragraph 8, it is prohibited to ask a service provider to have exercised an activity for a given period in the territory of the Member State. Such a requirement is indeed discriminating in an indirect way, but it can probably be justified for some culturally linked activities.

In general, it is not clear at all, if this article also applies on “domestic” service providers, or if it only applies in the case of cross border service activities. In the latter, article 14 should be amended as follows: 

	Commission proposal
	Proposal of UEAPME 

	Member States shall not make access to or exercise of a service activity in their territory subject to compliance with any of the following …

	Member States shall not make access to or exercise of a service activity in their territory by a service provider established in another Member State, subject to compliance with any of the following …


As the implantation of huge retail stores can have a dramatic effect on the local retail sector, the environment and the social cohesion, UEAPME cannot accept that national laws regulating the establishment of such retailers will be prohibited. So far, these national regulations have not been condemned by the Court. UEAPME propose to skip article 14, 5 and to reintroduce it in article 15, requirements to be evaluated.

Article 15. Requirements to be evaluated.

Article 15 contains the so called “grey list” of requirements that the Member States have to examine whether under their legal system they are imposed. If so, they have to indicate in their “Report on Mutual Evaluation” foreseen in article 41 of the draft directive, if they have adapted or made less stringent their regulations (article 15, 4). Members States have also to verify if their requirements satisfy the conditions of non-discrimination, necessity and proportionality.

From the date of entry into force of the Directive, Member States are not allowed to introduce any new requirement mentioned in the list, unless the need for it arises from new circumstances and they are notified to the Commission (article 15, 5 and 6).

In the opinion of UEAPME the proposed screening process could in principle be a useful exercise for each Member State to asses their legal system on the basis of the requirements in a modern service driven economy.

Regarding the scope of this article, it is not clear if it deals only with “domestic” situations. The main problem with this article is however the control of it. It will nearly be impossible to ensure that every law, regulation or administrative provision has been screened. 

Although the Commission motivates the need for this Directive by stating that “a case-by-case treatment by means of large numbers of infringement procedures would be as ineffective as it would be unmanageable” (See: Explanatory Memorandum, 6. Legal Aspects, b) Subsidiarity), it is predictable that the constraints for the Member States, following this Directive, will also  cause a lot of infringement procedures.

Regarding paragraph (d), the term "professional qualifications" needs to be clarified. If it refers to the (proposed) directive on the recognition of diplomas (COM(2004)317), it would mainly cover vocational training. However, in a large number of activities mainly construction trades, additional qualifications / examinations are required to be able and allowed to execute certain potentially dangerous activities (welding, high pressure equipment, gas, high tension etc.). Questioning such practices would lead to decreasing safety levels for end-users.

Under Paragraph (h) figures "prohibitions and obligations with regard to selling below cost and to sales". It is quite strange that in the Commission's opinion this is considered as a  condition of establishment, which it isn't. Moreover the Court of Justice has repeatedly accepted the prohibition with regard to selling below cost. So there is no need to screen and evaluate this again.  The maintenance of this prohibition is vital for SMEs, especially in the retail sector. In the construction sector, this phenomenon is called "Abnormally low tender" (ALT). Such bids have serious consequences on quality and sustainability as they destroy the existence of economically viable competitors. Member States and Parliament have therefore added specific provisions on ALT in the public procurement directive. These provisions allow contracting authorities to eliminate ALT if the tenderer is unable to provide satisfactory evidence that the offer complies with all applicable rules. 

	Commission proposal
	Proposal of UEAPME 

	(h)
prohibitions and obligations with regard to selling below cost and to sales;
	h)
to be skipped


In UEAPME's opinion Paragraph 3. (a) puts into question the Country of origin principle introduced in Article 16. Strict requirements in one Member State may be "discriminatory according to nationality" for domestic service providers, if foreign service providers enjoy much lower requirements in their country of origin. In practice, this contradictory phrasing may lead to many costly court cases. This paragraph needs to be clarified.
Paragraph 3. (b)

The specific situation of some sectors, especially the construction sector, should be emphasised. To avoid misinterpretation of this paragraph, it is suggested that an explicit reference to health and safety be added.
	Commission proposal
	Proposal of UEAPME 

	(b)
necessity: requirements must be objectively justified by an overriding reason relating to the public interest;
	(b)
necessity: requirements must be objectively justified by an overriding reason relating to the public interest, in particular with respect to the health and safety of end-users;


Chapter III.  FREE MOVEMENT OF SERVICES

SECTION 1. COUNTRY OF ORIGIN PRINCIPLE AND DEROGATIONS

Article 16. Country of origin principle.
Although it is a wide spread opinion, the country of origin principle does NOT derive directly from the Treaty it is a principle for which the European legislator MAY opt (see: Germany/Council, C233/94, Jur.1997, p.I-2404, point 64). The consequence of this principle of unconditional mutual recognition is that a service provider takes his own legislation with him to the host country. This is going further then the mutual recognition based on the stipulations concerning the free movement (Cassis de Dijon jurisprudence). Following this jurisprudence the law of the host country may not apply if and for so far/ to the extent that it would lead to unjustified trade barriers. So there is a fundamental difference.

The combination country of origin and mutual recognition is a classical one. However, they are normally accompanied by two other principles, the single license (it is the country of origin that is allowed to and has to deliver an authorisation and also has the obligation of supervision) and harmonisation. In this directive the single license is missing as its main principle is that it is forbidden to have authorisation schemes for cross-border  services. In addition  harmonisation is also lacking. The common rules are mainly of a procedural nature. All the rules introduced by this directive lead not to any important harmonisation. Although it has to be admitted that harmonisation in such a diverse field of services is quite difficult, (but again we must note that  it was the Commission who opted for a horizontal and all embracing directive on services), it is not a reason to unconditionally introduce the country of origin principle in the whole co-ordinated field.

Mutual recognition is presented by the Commission as a corollary of  the country of origin principle(see Recital 39). In reality however the country of origin principle seems more the justification for the desired mutual recognition, as it is presumed that the country of origin will supervise.

A core concern of UEAPME, its member organisations and the enterprises they represent is that in realty there will be no supervision and control at all. Moreover, legal constructions will make control impossible. Specifically, in the case of parent company/subsidiary, it is unclear which is the country of origin  (the country of the parent company or the country of the subsidiary?). 

For other cases other than , the country of origin will probably be - following the Inspire Art case (C-167/01, 30 September 2003) - the country where a company has its registered seat/office, even if all activities are carried out in another country. Is it then imaginable that in this case the authorities of the country of origin will supervise and control activities which do not take place on their territory?

But even in the case where an enterprise carries out activities in the country of origin, it will be impossible to do the necessary controls as the principle of the directive is that an authorisation scheme is in principle not allowed. This argument is even stronger in the case of cross border activities.

To raise confidence in the country of origin principle, the Commission has introduced some bureaucratic measures. 

First of all, the directive contains a long list of obligations on information which service providers have to fulfil (article 26). By introducing this article, the Commission aims to guarantee transparency for the recipient/consumer and better control possibilities for the authorities. This is quite questionable. as some of the requirements  exist already, it is not necessary to mention them again in this directive. Others introduce unnecessary new administrative red tape, especially for SMEs.

Secondly, the Member States are obliged (see Chapter V, Supervision) to give each other mutual assistance in order to ensure the supervision of providers and the services they provide (article 35). For this purpose, the Member States shall designate one or more “points of contact” (article 35, 2). Following article 36, the competent authorities of the host country shall carry out any checks, inspections and investigations at the request of the Member State of origin. UEAPME has strong doubts about the operability and feasibility of this system. It is also unclear how an inspection on request  relates to the rules on judicial co-operation. In any case, the proposed administrative co-operation must prove  its well functioning before all supervision competencies are transferred to the authorities of the country of origin.

Finally, UEAPME fears that the country of origin principle will put pressure on countries with high qualification levels and jeopardise efforts to increase skills and innovation. 

It may be clear that the concept of the country of origin principle is very broad and has wide implications. (see our comments under Article 2, Scope).

Article 16, paragraph 1, mentions "advertising". As advertising is regulated by the directive on advertising and the proposal "sales promotions", there is no need to mention it here.

	Commission proposal
	Proposal of UEAPME 

	(1) Member States shall ensure that providers are subject only to the national provisions of their Member States of origin which fall within the co-ordinated field. Paragraph 1 shall cover national provisions relating to access to and the exercise of a service activity, in particular these requirements governing the behaviour of the provider, the quality or content of the service, advertising, contracts and the provider's liability.
	(1) Member States shall ensure that providers are subject only to the national provisions of their Member States of origin which fall within the co-ordinated field. Paragraph 1 shall cover national provisions relating to access to and the exercise of a service activity, in particular these requirements governing the behaviour of the provider, the quality or content of the service, contracts and the provider's liability.




Article 17. General derogations from the country of origin principle.

Article 17 contains not less then 23 derogations to the country of origin principle. Most of them concern existing directives, which partly apply the country of destination principle. The aim of the Commission is to guarantee the coherence with existing legislation and this can only be supported.  

- Point (5) explicitly excludes matters covered by Directive 96/71/EC (posting of workers).  UEAPME welcomes this derogation but wonders why it is not consistent with the provisions of Art. 24 (see below).

- Point (8) excludes some (unknown yet) articles of the future Directive on the recognition of professional legislation. It is thus quite difficult to judge the impact of this exclusion. In any case, there is a lot of confusion concerning  the scope of the two directives and the correlation between the two.   

- Point (16) excludes "services which, in the Member State to which the provider moves temporarily in order to provide his service, are covered by a total prohibition which is justified by reasons relating to public policy, public security or public health." Here it has to be remarked that it is quite strange that a Member State that only applies a partial prohibition, and thus, is less restrictive one,  cannot refer to this derogation.

- Point (17) refers, according to the Commission interpretation, particularly to construction. However, the phrasing is unclear and leaves much room for (mis)interpretation. This point should be clarified as follows:

	Commission proposal
	Proposal of UEAPME 

	(17 (17) specific requirements of the Member State to which the provider moves, that are directly linked to the particular characteristics of the place where the service is provided and with which compliance is indispensable for reasons of public policy or public security or for the protection of public health or the environment;
	(17)
specific requirements of the Member State to which the provider moves, that are directly linked to the particular characteristics of the place where the service is provided and with which compliance is indispensable for reasons of public policy or public security or for the protection of public health or the environment. This refers in particular to national rules, standards and technical specifications related to construction services in areas where no harmonised European or international equivalents are available.


- Point (21) exempts "contracts for the provision of services concluded by consumers to the extent that the provisions governing them are not completely harmonised at Community level". Not only the concept of "contracts for the provision of services concluded by consumers" is not clear, but also it is not very clear what the meaning of this article is as "the contracts concluded by consumers" are excluded and not the services themselves. Moreover it is not clear which B2C contracts are governed by the law of the country where the consumer lives. 

Due to the differences between national systems, the country of origin principle causes a significant number of problems. In the absence of European harmonisation, the host country must be allowed to impose similar rules to all construction businesses providing services on its territory, in particular regarding the protection of workers and end users. Thus, UEAPME proposes to exclude the construction sector from the country of origin principle and to work on a specific harmonisation directive in this field.

Article 19. Case-by-case derogations from the country of origin principle.
Following article 19 the only possible derogations, in exceptional circumstances, on the country of origin principle are:

· the safety of services, including aspects related to public health;

· the exercise of a health profession;

· the protection of public policy, notably aspects related to the protection of minors. 

The proposal completely neglects  all the “rule of reasons exemptions” developed by the Court of Justice. All these exemptions should be re-introduced, especially unfair competition.

According to article 19, 2 and 37 the Member State must also notify the Commission of its intention to take measures, but the Commission can always conclude that the measure is disproportional. Thus, the possibility for Member States to appeal to the justifications based on the Treaty has been very limited. Moreover, the direct effect of article 46 of the Treaty has been limited by the notification procedure with unpredictable results.

Following jurisprudence, a measure of harmonisation has the function of a “lex specialis” in relation to the Treaty. If something is regulated completely at community level, then the harmonisation rules are the only framework for judicial review. In this case the Member States are no longer  allowed  to take unilateral measures, as they have transferred their competences but instead they have now a common regime. The logic counterpart of this is that, where there is no harmonisation, the Treaty continues to be the legal reference and that Member States are allowed to take the measures they want, as long as they are not in conflict with the Treaty.

So, if there are no common rules, a Member State can not be forced to submit to the law of another Member State, in this case the law of the country of origin. In UEAPME’s opinion the country of origin principle as developed in this proposal can be considered incompatible with the Treaty.

SECTION 2. RIGHTS OF RECIPIENTS OF SERVICES.

Article 20. Prohibited restrictions.

Article 20 prohibits limits on tax deductibility. This is not coherent with article 2.3 that states that the Directive does not apply to the field of taxation, with the exception of Articles 14 and 16.
Article 22. Assistance for recipients.

Article 22 gives a list of information that recipients should be able to obtain. Here the question is, in which language this information should be accessible and the relation with article 7.6

SECTION 3. POSTING OF WORKERS.

Article 24.  Specific provisions on the posting of workers

UEAPME believes that directive 96/71/EC, although far from perfect, has proved satisfactory in practice, and should hence continue to apply. This opinion is shared by the Commission (COM(2003)458) and the Parliament (2004(0030). UEAPME fears that directive 96/71/EC would practically become insignificant once this draft Directive enters into force. On the other hand, the Commission insists that these concerns are ill-founded.

It is therefore questionable why the Commission considered it necessary to add a section on this topic to the draft Directive instead of referring to the provisions of directive 96/71/EC.

UEAPME opposes the provisions under Paragraph (1) - second sub-paragraph, points (a) to (d). The authorities of the host country will only be able to check compliance with the provisions of the posting of workers directive if the foreign service providers meet at least some registration or notification requirements. 

In addition, it is astonishing to see that the draft Directive puts a time limit to certain provisions of directive 96/71/EC by prohibiting the use of the posting declaration in construction as from 2009. This is not in line with recent statements from the Council and Parliament. UEAPME therefore proposes that a part of Paragraph 1. be deleted.

	Commission proposal
	Proposal of UEAPME 

	1.
Where a provider posts a worker to another Member State in order to provide a service, the Member State of posting shall carry out in its territory the checks, inspections and investigations necessary to ensure compliance with the employment and working conditions applicable under Directive 96/71/EC and shall take, in accordance with Community law, measures in respect of a service provider who fails to comply with those conditions.

However, the Member State of posting may not make the provider or the posted worker subject to any of the following obligations, as regards the matters referred to in point (5) of Article 17:

(a)
to obtain authorisation from, or to be registered with, its own competent authorities, or to satisfy any other equivalent requirement;
(b)
to make a declaration, other than declarations relating to an activity referred to in the Annex to Directive 96/71/EC which may be maintained until 31 December 2008;
(c)
to have a representative in its territory;

(d)
to hold and keep employment documents in its territory or in accordance with the conditions applicable in its territory. 
	1. Where a provider posts a worker to another Member State in order to provide a service, the host country shall carry out in its territory the checks, inspections and investigations necessary to ensure compliance with the employment and working conditions applicable under Directive 96/71/EC and shall take, in accordance with Community law, measures in respect of a service provider who fails to comply with those conditions.

However, the host country may not make the provider or the posted worker subject to any obligations that go beyond the requirements of Directive 96/71/EC


Paragraph 2 does not oblige the service provider / his workers to be able to present the documents mentioned under Paragraph 2. (a) to (f) immediately, if requested by the competent authority of the host country. Such a system would make any effective control impossible and, consequently, might even lead to a situation where the competent authority suspends the works, if the transmission of the documents is not possible without delay. To avoid such a situation, UEAPME proposes the following phrasing:

	Commission proposal
	Proposal of UEAPME 

	2.
In the circumstances referred to in paragraph 1, the Member State of origin shall ensure that the provider takes all measures necessary to be able to communicate the following information, both to its competent authorities and to those of the Member State of posting, within two years of the end of the posting:
(a)
the identity of the posted worker; 

(b)
his position and the nature of the tasks attributed to him,

(c)
the contact details of the recipient,

(d)
the place of posting,

(e)
the start and end dates for the posting,

(f)
the employment and working conditions applied to the posted worker;

In the circumstances referred to in paragraph 1, the Member State of origin shall assist the Member State of posting to ensure compliance with the employment and working conditions applicable under Directive 96/71/EC and shall, on its own initiative, communicate to the Member State of posting the information specified in the first subparagraph where the Member State of origin is aware of specific facts which indicate possible irregularities on the part of the provider in relation to employment and working conditions.
	2.
The provider shall carry all documents listed under points (a) to (f) with him during the provision of the service. He shall present them to the competent authority of the host country on request. The Member State of origin shall ensure that the provider takes all measures necessary to be able to communicate this information, both to its competent authorities and to those of the Member State of posting, within two years of the end of the posting: 
(a)
the identity of the posted worker; 

(b)
his position and the nature of the tasks attributed to him,

(c)
the contact details of the recipient,

(d)
the place of posting,

(e)
the start and presumed end dates for the posting,

(f)
the employment and working conditions applied to the posted worker;

In the circumstances referred to in paragraph 1, the Member State of origin shall assist the Member State of posting to ensure compliance with the employment and working conditions applicable under Directive 96/71/EC and shall, on its own initiative, communicate to the Member State of posting the information specified in the first subparagraph where the Member State of origin is aware of specific facts which indicate possible irregularities on the part of the provider in relation to employment and working conditions.


Alternatively, the Commission and Member States could create an EU-wide database containing the information listed under paragraph 2 (a) to (f) and accessible to the national competent authorities.

Article 25.  Posting of third country nationals.

Third country nationals, who are legally established in a Member State, must have the possibility to be detached to another Member State. This simple truth may unfortunately lead to a lot of abuse in practice. This is probably the reason why the "Amended proposal for a directive on the posting of workers who are third-country nationals for the provision of cross border services" (COM (1999) 3-1 1999/0012/COD) was never adopted.

UEAPME also sees the necessity to include third country nationals, who are legally established in a Member State, in the Internal services market. It is however unrealistic to believe that the Member State of origin will "ensure that a provider posts only a worker who is resident in its territory in accordance with its own national rules and who is lawfully employed in its territory." 

Moreover, this proposal does not take into account the European Court of Justices' judgement in the "Vander Elst" Case (C-43/94) where not only lawful but also habitual employment is required. Public authorities do usually not know where private service providers post their  workers.

Controls are only effective in the host country  provided that the foreign service provider must comply with certain registration or notification requirements. In other words, the amendment proposed by UEAPME  under Art. 24 (1) must also apply to third country nationals.

Paragraph 3 of Article 25 should therefore be amended as follows:

	Commission proposal
	Proposal of UEAPME 

	3.
In the circumstances referred to in paragraph 1, the Member State of origin shall ensure that a provider posts only a worker who is resident in its territory in accordance with its own national rules and who is lawfully employed in its territory.
The Member State of origin shall not regard a posting made in order to provide a service in another Member State as interrupting the residence or activity of the posted worker and shall not refuse to readmit the posted worker to its territory on the basis of its national rules.

The Member State of origin shall communicate to the Member State of posting, upon its request and in the shortest possible time, information and guarantees regarding compliance with the first subparagraph and shall impose the appropriate penalties in cases of non-compliance.
	3.
In the circumstances referred to in paragraph 1, the service provider shall ensure that the posted third country national is able to present to the competent authority of the host country the documents listed in Art. 24, paragraph 2 (a) to (f) including a valid residence and / or work permit issued by the country of origin.
The Member State of origin shall not regard a posting made in order to provide a service in another Member State as interrupting the residence or activity of the posted worker and shall not refuse to readmit the posted worker to its territory on the basis of its national rules.

The Member State of origin shall communicate to the Member State of posting, upon its request and in the shortest possible time, information and guarantees regarding compliance with the first subparagraph and shall impose the appropriate penalties in cases of non-compliance.


Chapter IV.  QUALITY OF SERVICES

Article 26. Information on providers and their services.
See also our comments under article 16. As some of the requirements do already exist, it is not necessary to mention them again in this directive. Others introduce in their generality unnecessary new administrative red tape, especially for SMEs. There is no proportionality between the administrative burden and costs, especially for SMEs and the objective of this article.

Article 27. Professional insurance and guarantees.
Cost effective access to professional indemnity insurance within a single Member State, let alone the whole Internal Market is a significant challenge for SMEs and especially micro enterprises. While UEAPME welcomes the principles expressed in this article, serious doubts remain as to their practicalities.

UEAPME fully agrees with the principle that a service provider in the cases mentioned in this article should be insured, but it cannot agree with the introduction of a general obligation in the actual situation and conditions. First of all, more and more risks and activities are not insurable, or there are no appropriate insurances available on the market. Secondly, these insurances have to be affordable, reasonably priced. More and more, especially in liberal professions the premiums to pay are so high that they put the future  of the profession in danger. 

	Commission proposal
	Proposal of UEAPME 

	1. Member States shall ensure that providers whose services present a particular risk to the health or safety of the recipient, or a particular financial risk to the recipient, are covered by professional indemnity insurance appropriate to the nature and extent of the risk, or by any other guarantee or compensatory provision which is equivalent or essentially comparable as regards its purpose. 
	1. Member States shall ensure that providers whose services present a particular risk to the health or safety of the recipient, or a particular financial risk to the recipient, are covered by an affordable and competitively priced professional indemnity insurance appropriate to the nature and extent of the risk, or by any other guarantee or compensatory provision which is equivalent or essentially comparable as regards its purpose.


Currently  many different insurance systems exist in the EU for the different service sectors (compulsory or not, damages covered and duration of guarantee etc.). Article 27,1 and 3 imply now that these systems become comparable and compatible. This will require a certain period of time.

Paragraph 2. implies that insurance policies are valid across the EU. Today, this is not necessarily the case. Automatic inclusion of an EU-wide coverage must be avoided, as it might lead to a significant increase in premiums.

Paragraph 3. implies that insurance products are comparable and include also "partial" insurance policies to cover the "missing" guarantees in the host country. This is not easily possible today.

The same paragraph states that, when a service provider establishes in another Member State, that Member States "may not require professional insurance or a financial guarantee from the provider where he is already covered by a guarantee which is equivalent, or essentially comparable as regards its purpose, in another Member State in which the provider is already established." This implies that service providers who do not establish in another Member State cannot use the insurance coverage / financial guarantees from their countries of origin. Why is that so?

These questions must be clarified before Article  27 can come into force. 

	Commission proposal
	Proposal of UEAPME 

	3. When a provider establishes himself in their territory, Member States may not require professional insurance or a financial guarantee from the provider where he is already covered by a guarantee which is equivalent, or essentially comparable as regards its purpose, in another Member State in which the provider is already established.

Where equivalence is only partial, Member States may require a supplementary guarantee to cover those aspects not already covered.


5.
For the implementation of paragraph 1, the Commission may, in accordance with the procedure referred to in Article 42(2), establish a list of services which exhibit the characteristics referred to in paragraph 1 and establish common criteria for defining, for the purposes of the insurance or guarantees referred to in that paragraph, what is appropriate to the nature and scope of the risk. 

	3. When a provider establishes himself in their territory, or when he provides services without being established, Member States may not require professional insurance or a financial guarantee from the provider where he is already covered by a guarantee which is equivalent, or essentially comparable as regards its purpose, in another Member State in which the provider is already established.

Where equivalence is only partial, Member States may require a supplementary guarantee to cover those aspects not already covered.

5. For the implementation of paragraph 1, the Commission shall, in accordance with the procedure referred to in Article 42(2), establish a list of services which exhibit the characteristics referred to in paragraph 1 and establish common criteria for defining, for the purposes of the insurance or guarantees referred to in that paragraph, what is appropriate to the nature and scope of the risk. 

6. (new) On the basis of the procedure referred to in Paragraph 5., insurers and guarantors shall provide modular products responding to the requirements of paragraphs 1., 2. and 3.


Article 31. Policy on quality of services

UEAPME is of the opinion that all proposals for "encouragements" and voluntary measures should be removed and this for the following reasons. 

UEAPME supports in principle all initiatives aimed at improving the quality of products and services. However, the provisions of Article 31 go well beyond the objective of this draft Directive, as they also address local service providers with no intention to develop cross-border activities. Limiting the Directive to establishing the legal framework may at least partially reduce its complexity. The provisions of Article 31 certainly deserve further consideration, but this should be done outside the Directive. UEAPME is willing to contribute to this debate.

Third party certification / assessment, as proposed in paragraph 1. (a), may cause significant costs for small local service providers. It may be useful in some areas, and even a market requirement in others. However, experience has shown that it is essentially good business for the certifying bodies. 

With regard to paragraph 5., CEN recently obtained a mandate from DG Enterprise to consult stakeholders on their interest in the standardisation of services. Such efforts can be useful. However, SMEs and their representatives rarely have the resources to participate on the long and costly drafting process.

UEAPME therefore proposes the following:

	Commission proposal
	Proposal of UEAPME 

	1.
Member States shall, in co-operation with the Commission, take accompanying measures to encourage providers to take action on a voluntary basis in order to ensure the quality of service provision, in particular through use of one of the following methods:

     (a)
by having their activities certified or 
       assessed by independent bodies;

(b)
by drawing up their own quality charter or participating in quality charters or labels drawn up by professional bodies at Community level. 

2.
Member States shall ensure that information on the significance of certain labels and the criteria for applying labels and other quality marks relating to services can be easily accessed by recipients and providers. 

3.
Member States shall, in cooperation with the Commission, take accompanying measures to encourage professional bodies, as well as chambers of commerce and craft associations, within Member States to cooperate at Community level in order to promote the quality of service provision, especially by making it easier to assess a provider’s competence. 

4.
Member States shall, in cooperation with the Commission, take accompanying measures to encourage the development of independent assessments in relation to the quality and defects of service provision, and in particular the development at Community level of comparative trials or testing and the communication of the results.

5.
Member States and the Commission shall encourage the development of voluntary European standards with the aim of facilitating compatibility between services supplied by providers in different Member States, information to the recipient and the quality of service provision. 
	Delete

1.
Member States shall ensure that information on the significance of certain labels and the criteria for applying labels and other quality marks relating to services can be easily accessed by recipients and providers. 

Delete

Delete

Delete


Article 33. Information on the good repute of providers.
As it is about very sensitive information (criminal convictions, penalties,...(also in the private sphere?)), the "competent authority" should be better defined. 

Chapter V.  SUPERVISION

As already mentioned in our comments under article 16, the supervision chapter lacks credibility. More guarantees concerning supervision have to be foreseen. Before the directive can enter into force, a well functioning network of national inspection services has to be created at European level. Also a system of "control the controller" has to be introduced through a system of peer review. Specific rules (and sanctions!!!) have also to be elaborated in case a Member State is not willing to co-operate.

Chapter VI.  CONVERGENCE PROGRAMME

Article  41. Mutual evaluation.
As SMEs will be the first to experience  the consequences of this directive, the involfement of representative SME and professional organisations should be mandatory  in the evaluation and reporting process.

Chapter VII.  FINAL PROVISIONS

Article 45 .

A period of two years seems to be too short.

Brussels, November 2004.
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